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INTRODUCTION

Beyond his prevailing reputation as an historian of imposing stature,
‘Abd al-Rahman Ibn Khaldun (d. 808/1406) was recognized by his con-
temporaries for his mastery of several other scholarly domains. A close
friend and rival, Lisan al-Din Ibn al-Khatib (d. 776/1374), attributed to
him books on logic and arithmetic, a commentary on a poem he had
written on legal theory, and ‘several summaries of the books of Ibn
Rushd’.! Ibn al-Khatib also appreciated his book on Islamic mysticism,
Shifa> al-sa’il li-tahdbib al-masa’il (Healing of the seeker), and his
commentary on Fakhr al-Din al-Raz’s (d. 606/1210) Mubassal afkar
al-mutaqaddimin wa-l-muta’akbkbirin min al-‘ulama’® wa-l-hukama
wa-l-mutakallimin (Gleanings from the ideas of the early and late schol-
ars, philosophers, and theologians).? Ibn Khaldiin’s fascination with

*Author’s Note: I would like to thank friends and colleagues at Carleton
University for constructive comments on earlier versions of this paper at the
Religion Program’s Brown Bag Seminars and the Carleton Center for the Study
of Islam’s Scholars Circle. I am also indebted to the anonymous reviewers of
this Journal for their pertinent criticisms and invaluable leads that have greatly
benefited this study.

! Ibn al-Khatib, al-Ibata fi akhbar Gharnata (The comprehensive history of
Granada) (ed. Yasuf ‘Ali al-Tawil; Beirut: Dar al-Kutub al-Tlmiyya, 4 vols.,
2003), iii. 377-95, esp. at 386. There, he does not make clear whether he is
referring to Ibn Rushd the grandfather (d. 520/1126) and his legal books, or to
Ibn Rushd the grandson (Averroes, d. 595/1198) and his main philosophical books.
The works of both had been widely read by Ibn Khaldun’s time and there is no doubt
that he was familiar with them. However, there is no proof that he meant Averroes.

2 Ibn Khaldan, Lubab al-Mubassal fi usil al-din (Gist of the Mubassal on the
principles of the religion) (eds. ‘Abbas Muhammad Hasan Sulayman and
Muhammad Abt Rayan; Alexandria: Dar al-Ma'rifa al-Jami‘iyya, 1996); and
Shifa’ al-sa’il wa-tahdbib al-masa’il (ed. Muhammad al-Hafiz; Damascus: Dar
al-Fikr, 1996).
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2.8 MOURAD LAABDI

falsafa and its demonstrative method has already been established,? and
his views on Islam’s mystical aspects have drawn increasing attention
lately.* Another domain that he mastered, perhaps the most important, is
that of law. The law played a crucial role in his life and career, since he
taught the Islamic legal sciences for over thirty years, wrote about them,
and was appointed to judicial positions that only a prominent expert of
high repute could have held.

This study is about Ibn Khaldun the jurist and historian of Islamic law.
It aims to analyse how he conceptualized the law as a scholar and his-
torian, and how he practised it as an administrator of justice . Each of
the five sections in this article covers one aspect of this relationship. The
first provides an overview of his legal training and writings, and exam-
ines a legal treatise ascribed to him, Muzil al-malam ‘an hukkam al-
anam (The Judges’ shield from censure).” The second section looks at
his contemporaries’ appraisal of his performance as a Maliki chief judge
in Egypt. The third takes on their debate about his legal reforms by
questioning the connection between, on the one hand, his judicial prac-
tice and, on the other, his historical and theoretical discussion of the law
and the judiciary. The fourth raises various questions related to his ap-
proach to legal history, such as his classification of the legal sciences and
the extent to which his model is a critique of his Muslim predecessors
and of Aristotle on history. The fifth and last section engages in a close
reading of his account of figh and usil al-figh in the Mugaddima.

3 See, e.g., Muhsin Mahdi, Ibn Khaldin’s Philosophy of History: A Study in the
Philosophic Foundation of the Science of Culture (London: Routledge, 2016
[1957]; Erwin Rosenthal, ‘Ibn Khaldun’s attitude to the falasifa’, Al-Andalus 20~
2 (1955): 75-85; and Stephen Dale, ‘Ibn Khaldun: the last Greek and the first
annaliste historian’, International Journal of Middle East Studies, 38-3 (2006):
431-51.

* His Shifd@’ al-sa’il has recently been translated into English as Ibn Khaldiin on
Sufism: Remedy for the Questioner in Search of Answers = Shifa’ al-Sa’il li- Tahdhib
al-Masa@’il (transl. Yumna Ozer; Cambridge: Islamic Texts Society, 2017).
Alexander Knysh presents a detailed account of Ibn Khaldun’s position on
Sufism in his recent book, Sufism: A New History of Islamic Mysticism
(Princeton, NJ and Oxford: Princeton University Press, 2017), 154-75. See, also,
James Winston Morris, ‘An Arab Machiavelli? Rhetoric, philosophy and politics in
Ibn Khaldun’s critique of Sufism’, Harvard Middle Eastern and Islamic Review, 8
(2009):242-91; and René Pérez’s introduction in Ibn Khaldin, La Voie et la loi, ou,
Le maitre et le juriste: Shifa@® al-s@’il li-tabdhib al-masd’il (transl. Pérez; Paris:
Sindbad, 1991).

3 Ibn Khaldan, Ibn Khaldan wa-risalatubu li-l-qudat: Muzil al-malam an
bukkam al-anam (ed. Fu’ad ‘Abd al-Mun‘im Ahmad; Riyadh: Dar al-Watan,
1996; hereafter referred to as Muzil al-malam).
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IBN KHALDUN BETWEEN LEGAL THEORY AND LEGAL PRACTICE 29

The topic of Ibn Khaldun’s judicial practice was first taken up by
Walter Fischel in his book, 1bn Khaldun in Egypt, then about three
and a half decades later by Kosei Morimoto in his article, “What Ibn
Khaldan saw’.® I join their conversation and expand it by focusing on
the place of the law between Ibn Khaldun’s theorization and practice. I
look especially into his fraught relationship with notaries (udil or
shuhiid) and compare it to what he writes about their office and the
institution of religious endowment (waqf) with which they were closely
involved. In addition to the primary sources that Fischel and Morimoto
used—especially Ibn Khaldun’s Ribla or autobiography, and the bio-
graphical notes of Ibn Hajar al-‘Asqalani (d. 852/1449), and Shams al-
Din al-Sakhawi (d. 902/ 1497)"—I draw on the Mugaddima and Durar
al-‘ugid al-farida (Pearls of precious necklaces) by Taqi al-Din al-
Magqrizi (d. 845/1442), a famous Mamluk historian and one of Ibn
Khaldan’s most admiring students.®

The argument of this study is that Ibn Khaldun’s discussion of the
Islamic legal sciences and his philosophy of legal history are motivated
by at least two aspirations. The first is to develop a critical approach to
the history of Islamic law that privileges investigative reflection over
mere transmission of reports and urges interpretation as an essential
hermeneutical tool for understanding reports. The second is to re-read
that history and present it through his own theory of society and culture
(9lm al-‘umran). Ibn Khaldin’s account of the origin and evolution of
Islamic law and its schools, as will be observed, is laden with references
to society and change that are deeply entwined with his concept of
‘umran. He sought to establish the social and historical value of
Islamic law by posing a different kind of question, such as: why did
the Hanafi school and the rational legal method prevail in Iraq and
the Levant, whereas the Maliki school and the traditions-based method

® Walter J. Fischel, Ibn Khaldan in Egypt: His Public Functions and bis
Historical Research (1382-1406): A Study in Islamic Historiography (Berkeley
and Los Angeles, CA: University of California Press, 1967), 30-41; Kosei
Morimoto, ‘What Ibn Khaldun saw: the judiciary of Mamluak Egypt’, Mamluk
Studies Review, 6 (2002): 109-31.

7 Ibn Khaldtin, Riblat Ibn Kbaldin (ed. Muhammad b. Tawit al-Tanji; Beirut:
Dar al-Kutub al-Tlmiyya, 2004); Ibn Hajar al-‘Asqalani, Raf* al-isr ‘an qudat Misr
(Taking the burden off the judges of Egypt) (ed. ‘Ali Muhammad ‘Umar; Cairo:
Maktabat al-Khanji, 1998); and Shams al-Din Muhammad b. ‘Abd al-Rahman al-
Sakhawi, al-Daw’ al-lami li-ahl al-qarn al-tasi‘ (The shining light of the scholars of
the ninth century) (Beirut: Dar al-Jil, 12 vols., 1992).

8 Taqi al-Din b. ‘Ali al-Magrizi , Durar al-uqid al-farida fi tarajim al-a‘yan al-
mufida (ed. Mahmud al-Jalili; Beirut: Dar al-Gharb al-Islami, 4 vols., 2002): ii.
383-410.
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30 MOURAD LAABDI

did so in Arabia and the Maghrib? Why were the great majority of
scholars during the formative and classical history of Islam ethnically
non-Arab? A history of Islamic law for Ibn Khaldun had to go beyond
the epistemological concerns that preoccupy most of his predecessors’
historical accounts.

LEGAL TRAINING, WRITINGS, AND UNKNOWN
JURIDICAL TREATISE

Coming from a well-situated family, Ibn Khaldun received an excellent
education. He studied the traditional sciences, including the legal scien-
ces, with some of the most prominent scholars of his time, such as
Muhammad Ibn ‘Abd al-Salam (d. 749/1348), chief judge of Tunis
(qadi al-jama‘a).’ However, Ibn Khaldan’s formal, institutional learning
was disrupted at an early age by the Black Death that struck the city in
749/1348. It took the lives of his parents and many of his friends and
teachers, including Ibn ‘Abd al-Salam. The last, and possibly the only,
teacher he had after the plague was Muhammad b. Ibrahim al-Abili (d.
757/1356) with whom he studied the rational sciences.'® At about nine-
teen years of age, Ibn Khaldin accepted his first position as the seal-
bearer and writer of the Sultan’s signature (sabib or katib al-‘alama). In
this role, he was in charge of printing the Sultan’s signature on decrees
and correspondences, overseeing the process of drafting these letters, and
undertaking occasional diplomatic tasks.'! Ibn Khaldan’s life soon be-
came busier as he moved between cities and served different rulers.
Despite his hectic political life, as he states on several occasions in his
autobiography, his thirst for learning was never quenched, and he

? IbnKhaldan, Ribla, 39 and 64-5. The post of gadi al-jama‘a (chief judge of the
capital city)—a post that ranks below qadi al-qudat (chief judge of the state) and
higher than gadi (provincial judge)—has been associated with the judicial culture
of the Andalus and Maghrib. See David S. Powers, Law, Society and Culture in the
Maghrib, 1300-1500 (Cambridge: Cambridge University Press, 2009), 18-20.

19 Tbn Khaldiin spoke highly of al-Abili in his autobiography, often calling him
an authority in the rational sciences: Ribla, 40-1 and 49-53. For Ibn Khaldun the
‘rational sciences’ (al-ulim al-‘agliyya) were the philosophical sciences (logic,
metaphysics, astronomy, psychology or philosophy of the soul, etc.), in contradis-
tinction to ‘the traditional sciences’ (al-uliim al-shar‘iyya), by which he meant
subject matter specific to the Muslim community (Qur’an, hadith, Arabic lan-
guage, poetry, etc.).

1 Ibn Khaldan, Ribla, 65; Robert Irwin, Ibn Kbaldun: An Intellectual
Biography (Princeton, NJ: Princeton University Press, 2018), 28.
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IBN KHALDUN BETWEEN LEGAL THEORY AND LEGAL PRACTICE 31

‘continued acquiring knowledge and teaching’.'? Over the span of thirty
years, he taught the religious sciences, including bhadith, figh and usil, in
present-day Morocco, Algeria and Tunisia, before moving to Egypt
where he taught at the Qamhiyya school in the city of Fustat near
Cairo and at the University of al-Azhar as well as other schools.!?

In addition to his being a teacher of the legal sciences, Ibn Khaldun’s
distinction in the field is attested in two other ways. The first is his rich
and complex judicial experience in the different offices he held in the
Maghrib and Egypt. The second is his legal writings to which, however,
we have little access, since none of the treatises that Ibn al-Khatib or any
of his biographers ascribe to him appear to have survived. Our main
source for his judicial experience is his autobiography, while his reflec-
tions on Islamic law and its development are articulated in two sections
in the Mugaddima.*® The first surveys figh as the practical side of Islamic
law. The second covers wusil, dialectic (jadal) and legal controversy
(khilaf) as the main topics on the theoretical side. Both sections will
be analysed later.

Besides these works, there is a less familiar treatise that has been
attributed to Ibn Khaldan, namely Muzil al-malam ‘an hukkam al-
anam. Its style is more that of an advisory memorandum since it
addresses judges directly and offers a range of admonitions about effect-
ive judicial practices. It is divided into three main chapters. The first
gives pragmatic advice about the best ways of adjudicating between
litigants. The second highlights the importance of welfare (mabamm
al-ri‘Gya) with a special focus on the needs of orphans, widows, prison-
ers, and students, and endowed properties and places of worship. The
third warns against contemptible manners and behaviours that judges
risk acquiring during office. The copyist of the manuscript of Muzil al-
malam, Salih b. Ja'far, declares that he copied it in late September 1047/
1637 from another copy written by ‘Wali al-Din Ibn Khaldan’.'® Wali al-
Din is Ibn Khaldun’s first name, although his students and most of his
colleagues often refer to him as Abu Zayd. That is how his student,
Magqrizi, always mentions him in his books.

Other than this piece of information from the copyist, the title of
Muzil al-malam is mentioned neither by Ibn Khaldin nor any of his
biographers. However, their silence about it should not be considered
evidence that Ibn Khaldtn did not write it. For one thing, both its size

12 Ibn Khaldan, Ribla, 221.

13 According to his Ribla and in chronological order, Ibn Khaldiin taught in Fes
(185), Tlemcen (187), Tunis (190), and Egypt (201, 221 and 232).

14 Tbn Khaldan, Mugaddima, iii. 3-22.

1S Ibn Khaldan, Muzil al-malam, 156.
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32 MOURAD LAABDI

and content suggest that it was composed more as an official document
than a scholarly work. Since Ibn Khaldun served as Maliki chief judge
for almost one year at one time and for shorter periods five more times,
he must have exchanged several letters with the judges and court officials
he oversaw. It is possible that Muzil al-malam was one of those
communications.

What seems more puzzling about this treatise, however, are the dis-
crepancies that the editor, Fu’ad Ahmad, has noticed between some of its
admonitions and certain principles of Maliki law, especially juristic pref-
erence (istibsan) and mediated settlement (sulh).'® To give a concrete
example, the author of Muzil al-malam discourages istihsdn and cites
as textual proof al-ShafiTs maxim: ‘whoever uses juristic preference
invents the law’ (man istabsana fa-qad sharra‘a).’” By contrast, Maliki
jurists, like their Hanafi and Hanbali counterparts, consider istibsan an
authoritative source of the law.'® Another example is Muzil al-malam’s
advocacy of settlement after the judge notifies the litigants of his final
decision. In Maliki law, however, the judge suggests settlement only if he
cannot reach a final decision.'® Despite its conflict with these Maliki
principles, Ahmad has confirmed Ibn Khaldun’s authorship of Muzil
al-malam, mainly on the unsubstantiated assumption that it must have
been intended for all judges regardless of their madbhab affiliation.

In the absence of strong external proof, another way to verify Ibn
Khaldan’s authorship is by comparing it to his other writings. On doing
so, we do find striking resemblances with the Mugaddima and Ribla,
especially with respect to the emphasis on virtues and practices such as
self-reflection after adjudication, impartiality, justice, protecting wagqf
and scrutinizing notaries (mu‘addila or ashab al-shabdda)—the latter
two represent the core of Ibn Khaldan’s judicial reform in Egypt as
will be seen. On the practice of reflection after adjudication, both the
Mugaddima and Muzil al-malam stress the supreme importance of pon-
dering and, when necessary, correcting the final decision. Both quote
‘Umar b. al-Khattab’s advice to his governor in Damascus, Abu al-
Darda’ (d. 32/652), that he must not hesitate to correct a judgement
“for truth is primordial and repealing [a wrong judgement] is worthier

16 Ahmad’s comments in, Ibn Khaldan, Muzil al-malam, 21-6.

7 Ibid, 114.

18 For the different schools’ views and uses of istibsan, see Muhammad Hashim
Kamali, ‘Istibsan and the renewal of Islamic law’, Islamic Studies, 43—4 (2004):
561-81.

19 Ibn Khaldan, Muzil al-malam, 114. See the editor’s extended comments on
this principle in the footnotes.
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IBN KHALDUN BETWEEN LEGAL THEORY AND LEGAL PRACTICE 33

than persisting in falsehood’.?° Also, in both books Ibn Khaldin urges
judges to administer wagfs in person and to the best of their ability by
freeing them from and guarding them against transgressors and corrupt
persons.>! Mugzil al-malam’s admonition, that it is ultimately the judge’s
duty to inspect all the notaries’ circumstances and scrutinize their pro-
fessional history, is found almost word for word in Ibn Khaldun’s
Mugaddima and autobiography.”? Another example is Muzil al-malam’s
warning to judges to be ‘wary of a friend who may have been employed
by rulers to attain crooked goals’.?* This statement seems to echo Jamal
al-Bishbishi’s comment that every time Ibn Khaldin holds office, he
becomes hot-tempered and difficult to be around. But, when he is dis-
missed, he shows amiable character and becomes pleasant company.**
This change in Ibn Khaldan’s manner when in office may have been
deliberate, a barrier to prevent the influence on his judgements of col-
leagues and friends, something that he stressed in his autobiography.

IBN KHALDUN’S JUDICIAL PERFORMANCE
APPRAISED BY HIS PEERS

Before Egypt, Ibn Khaldin’s most important experience of justice ad-
ministration was the mazalim office to which he was appointed by the
Merinid Sultan of the Maghrib, Aba Salim (d. 762/1361).%° As qadi
al-magalim, Ibn Khaldin heard and reviewed appeals of lower judges’

20 <4l-baqq qadim wa-murdja‘at al-baqq khayr min al-tamadi fi I-bagil: Ibn

Khaldan, Muzil al-malam, 125, and Muqaddima, i. 373.

21 Ibn Khaldan, Muzil al-malam, 130.

22 ‘yatafaqqad abwalabum wa-sirat kullin minbun?’: Tbn Khaldan, Muzil al-
Malam, 1365 ‘tasaffub abwalibim wa-I-kashf ‘an siyaribhin?’, in Mugaddima, i.
379, and ‘tabarri al-mu‘addila’, Ribla, 244 and 289.

23 Ibn Khaldan, Muzil al-malam, 142.

2% Ibn Hajar, Raf, 234. This is Jamal al-Din al-Bishbishi (d. 820/1418). He knew
Ibn Khaldiin and attended his lectures on history and perhaps other subjects: see al-
Sakhawi, al-Daw’ al-lami‘, v. 7.

25 The mazalim office does not have an exact equivalent in modern judiciary, but
it may be compared to a high appellate court which administers appeals and over-
sees trial courts’ cases to uphold the law. For more on the judicial institution of
mazalim, see Mathieu Tillier, “The mazalim in historiography’ in Anver M. Emon
and Rumee Ahmed (eds.), The Oxford Handbook of Islamic Law (Oxford: Oxford
University Press, 2018): 357-83, and Muhammad H. Kamali, ‘Appellate review
and judicial independence in Islamic law’, Islamic Studies, 29/3 (1990): 215-49.
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34 MOURAD LAABDI

decisions, a role which, in his self-felicitating words, he ‘satisfied fully’.*®
According to Fischel, Ibn Khaldun held this position in 760/1359, that is,
at the beginning of Aba Salim’s reign.?” More correctly, he must have
held it in 762/1361, the year in which Abu Salim was overthrown. For
the expression Ibn Khaldiin uses in his autobiography for this point in
time is ‘towards the end of the state’ (akhir al-dawla, i.e., the end of Abu
Salim’s reign).”® Ibn Khaldin continued to hold the magzalim office under
the vizier Umar b. ‘Abd Allah who led the rebellion against Aba Salim,
but not for longer than a few weeks. Increasing turmoil in the capital city
of Fes forced Ibn Khaldan to flee in fear for his life and the safety of his
family.

Ibn Khaldan’s next major judicial experience was the office of chief
judge of the Maliki school in Egypt, the position which he lost and
regained at least six times.”” He was assigned to it for the first time in
786/1384 by Sayf al-Din Barquq (d. 801/1399). In less than a year, he
resigned under pressure. About a decade and a half later, most of which
he spent teaching and revising his historical works, he was reappointed
as gadi qudat al-Malikiyya. Then, about two months later, after Sultan
Barquqg’s death, he was dismissed by Barquq’s son, Faraj. For the next
four years or so, Ibn Khaldan lost and retrieved his position four more
times. He held it for the third time between 803-804 / 1401-1402, the
fourth between 804-805 / 1402-1403, the fifth in 807/1405, and the
sixth and final time in the beginning of March 808/1406, for less than a
week when death took him on March 17.3°

The appraisal of Ibn Khaldin’s performance as judge by his peers
varied with the kind of relationship they had with him and how they
received his assignment as chief judge of the Maliki school. Some of
them venerated his legal knowledge and practice highly, such as
Magrizi. Others denigrated him and discounted his competence almost
entirely, such as Ibn Hajar and his student, Sakhawi. Many of his rivals
portrayed him as an unqualified and opportunist North African (i.e.,
non-native Egyptian) who enjoyed royal favours undeservingly. Both
Ibn Hajar and Sakhawi averred that the news of Ibn Khaldiun’s appoint-
ment shocked North African scholars and led them to look down on the
Egyptians for their lack of insight and ability to appoint someone more

%¢ Tbn Khaldin, Ribla, 80.

27 Fischel, Ibn Khaldin, 16.

28 Tbn Khaldan, Ribla, 80.

*? Tbid, 204-S.

30 For the key political events that surrounded Ibn Khaldin’s dismissal and re-
assignment to the office of qadi qudat al-Malikiyya, see Fischel, Ibn Khaldun, 30-4,
39-41 and 66-8.
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IBN KHALDUN BETWEEN LEGAL THEORY AND LEGAL PRACTICE 35

competent.>! It should be noted that this negative appraisal is attributed
to the grand Mufti of Tunis, Muhammad b. ‘Arafa (d. 803/1400), who
knew Ibn Khaldan and, most likely, attended with him Ibn ‘Abd al-
Salam’s lectures before the Plague. Fischel observes that Ibn ‘Arafa was
hostile to Ibn Khaldun, which throws doubt on the objectivity of his
appraisal.>?

Many of Ibn Khaldun’s rivals accused him in particular of lack of
manners and intentional neglect of the customs of the Mamluk judiciary.
For example, Ibn Hajar has related that Ibn Khaldan did not stand up
for other judges when they came in to greet him and did not comply with
the Mamlik court dress code.** Mamlik judges, according to Shihab al-
Din al-Umari (d. 749/1349), wore special rounded turbans and a gown
known as ‘dilg’ which goes under the outer cloak and has slits at the
shoulders but not in the front. Shafi7 chief judges, who enjoyed the
highest status, further distinguished themselves with a shawl-like gar-
ment known as ‘tarba’ which goes on top of the turban, then around
the neck and back over the shoulders.®*

In addition to assailing his fitness for office, Ibn Khaldan’s opponents
circulated negative remarks about his lineage, honour, political affilia-
tions and religious belief, and criticized anyone who held a favourable
opinion of him. For example, MaqrizI’s positive appraisal was dismissed
by Sakhawi and others as nothing more than ‘mere exaggerated
praise’.*> There is hardly anything unusual in Ibn Khaldan being the
target of such attacks. After all, his closeness to the ruling elites and
involvement with the inner workings of royal politics made him several
enemies among fellow judges and administrators who saw him as a ser-
ious threat that had to be countered.>®

3! Ibn Hajar, Raf', 235-6, and Sakhawi, Daw”’, iv. 146.

32 Fischel, Ibn Khaldun, 34.

33 Ibn Hajar attributed these reports to Bishbishi. See Ibn Hajar, Raf', 235; and
Sakhawi, Daw’, iv. 146, 148.

34 Shihab al-Din Ibn Fadl Allah al-Umart, Masalik al-absar fi mamalik al-amsar
(ed. Kamil Salman al-Jubuari; Beirut: Dar al-Kutub al-Tlmiyya, 27 vols., 2010), iii.
303-4.

35 Sakhawi’s expression, ‘may God pardon both of them [Magqrizi and Ibn
Khaldan]’ (‘afa Allah ‘an huma, ), is a negative judgement. Sakhawi, Daw”, iv.
147. By contrast, Maqrizi frequently uses the phrase, ‘kam nafa‘ani Allah bih7’,
which expresses gratitude for how much he had benefited from Ibn Khaldun.

3¢ For a study of the Mamluk judges’ competition for power and political ad-
vantage, see Ridwan al-Sayyid, ‘al-Figh wa-l-fugaha’ wa-l-dawla: sira“ al-fuqaha’
‘ala al-sulta wa-l-sultan fi al-‘asar al-mamluki’, Majallat al-Ijtihad, 3 (Summer
1989): 135-76.
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36 MOURAD LAABDI

By contrast, admirers of Ibn Khaldun expressed a high opinion of his
legal knowledge and practice. Many attested to his skills in justice ad-
ministration including Shams al-Din Ibn ‘Ammar (d. 844/1441) who
studied with him law and history, and ‘al-Hafiz al-Aqfahs’ (d. 820/
1418) who called him a ‘just judge who ruled with ample righteousness’
(hurma wafira).?” The well-known Mamlik historian, Jamal al-Din Ibn
Taghribirdi (d. 874/1470), affirmed that Ibn Khaldin handled the legal
office with great honour and high regard and praised especially his incor-
ruptibility and his fine manners.>® Ibn Taghribirdi may be known more as a
historian, but he was not a stranger to justice administration since he was
brought up in a family of remarkable state officials and studied the law
with leading scholars, including his brother-in-law, the illustrious Mamlak
chief judge, Jalal al-Din al-Bulqgini (d. 824/1421).>° In turn, Magrizi, and
contrary to some scholars’ assumption, wrote an extensive biographical
entry on Ibn Khaldin’s life and career and made detailed remarks on his
role as judge in Egypt.*® On his teacher’s role as gadi, he maintained that he
“fulfilled it in the utmost favourable way’, and that he was impartial, inde-
pendent in his legal decisions, and sternly intolerant toward corruption.*!

AN AMBITIOUS PROJECT OF LEGAL REFORM:
WHEN THEORY INFORMS PRACTICE

The world of the judiciary in fourteenth century Egypt mirrored the
political state of the Muslim West at large, which was a state of chronic
chaos and accelerated dissolution. When Ibn Khaldan accepted his new
assignment as chief judge of the Maliki school on Monday, 19 Jumada II
786 /8 August 1384, he found a bankrupt judicial system that thrived on

37 Sakhawi, Daw’, iv. 148. This is Salah al-Din Abu al-Safa to whom Sakhawi
refers by the nickname, al-Hafiz, on several occasions in al-Jawabir wa-I-durar fi
tarjamat shaykh al-Islam Ibn Hajar (Pearls and jewels from the biography of the
Sheikh of Islam, Ibn Hajar) (ed. Ibrahim Bajis “Abd al-Majid; Beirut: Dar Ibn
Hazm, 1999), 1. 147, 387, and ii. 708.

38 Fischel, Ibn Khaldun, 34.

3% Ulm al-Din Salih al-Bulqini, Tarjamat Shaykh al-Islam Qadi al-Qudat Jalal al-
Din al-Balqini (ed. Salim Muhammad ‘Amir; Amman: Arwiqa li-I-Dirasa wa-I-
Nashr, 2015).

40 Morimoto (‘What Ibn Khaldiin saw’, 127) has claimed that Maqrizi ‘does not
relate anything of Ibn Khaldan’s term as chief judge or of the reactions of the
Egyptians toward him at that time’. This is not true, however. Morimoto has drawn
on Magqrizi’s Khitat and Sulizk but overlooked Durar al-‘ugiid, where Maqrizi
discusses Ibn Khaldun’s judicial practice and his contemporaries’ reactions.

4 Magqrizi, Durar, 1. 395.
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bribes and favours. He took great pains to reform it, as his autobiog-
raphy and other biographies record. However, being an overambitious
new hire, he not only underestimated the extent of the spread of corrup-
tion in the Mamluk legal system, but also overestimated his own ability
to amend it. Each time he held office, he was faced with ferocious re-
sistance that led to his first dismissal or forced resignation, on 7 Jumada I
787/16 June 1385. (The discussion that follows, I should restate, is not
intended to provide a detailed account of Ibn Khaldun’s legal reforms,
but to probe the extent to which his historical and theoretical discussion
of the law shaped his legal reforms and practice.)

One of the most detailed accounts of Ibn Khaldun’s efforts to reform
the judiciary and their outcomes is given by Maqrizi:

[Ibn Khaldan] ascertained carefully circumstantial evidences, investigated the
honourable record of notaries, and punished some of them for a forgery that
had surfaced. He exerted severe and exemplary punishment by exposing them
in public and barring several of them from holding the notary office. [As a
result,] prejudice against him increased and the hearts of many [notaries] be-
came filled with resentment and exasperation. So, they went after his honour
and said disgraceful things about him, and fabricated lies and falsifications
and disseminated them among the people. They plotted against him and com-
plained to the Sultan about his lack of courtesy and knowledge of the people’s
vocabulary and Egyptian customs, ruthless actions and oppression, stubborn
personal decisions, defiance, and lack of affableness. The fiercest [of his accus-
ers] were his fellow judges and their allies. They all came together and waged
war and conspired against him. They supported everyone who opposed him
and nurtured defaming and ill-speaking of him in the whole community.
Tongues were let loose and rage arose. The notaries who were suspended by
him and were victim to his decisions rebelled. They began enticing state offi-
cials and cried out about their oppression until part of this [story] reached the
Sultan who dismissed him on Saturday, 7 Jumada I, 787.42

Most of the remarks just cited are about Ibn Khaldun’s fraught rela-
tionship with the notaries (‘udil or shuhid).*® This relationship can only

*2 Magqrizi, Durar, ii. 395-6. (Here, and hereafter, all translations from Arabic
are mine, unless otherwise stated.)

*3 The term ‘notary’ is used here for convenience; it more properly translates
‘muwaththiq’, the secular judicial office established by Europeans in the Muslim
societies they colonized. Shahada and ‘adala, which Ibn Khaldan uses, refer to a
function that was both legal and religious and fulfilled shari‘a requirements. For
example, the office of ‘udiil was forbidden to Muslim women, since their testimony
did not enjoy equal legal force with that of men. However, this has changed recently
as women in Morocco are now able to compete for ‘adl jobs. See ‘Abd al-Latif al-
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be understood from within the context of his campaign to reform the
institution of religious endowment (wagqf). For the violation of wagqf during
his time was epidemic and the notaries had everything to do with that.
Many of them, along with scribes, judges, muftis and even chief judges,
used to collude with state officials in order to help them gain possession of
desirable endowed properties.** Their ability to subvert justice depended
on finding and exploiting loopholes in the law to bypass prohibitions
imposed on certain wagqf transactions. For example, Maliki law proscribes
exchanging a wagf for a non-wagqf property or selling a wagf construction
even if the latter has fallen into ruin. To get around this prohibition, a
powerful member of the Mamluk society would hire a corrupt notary to
testify that the property in question is no longer of public benefit, and then
employ a Hanbali judge to finalize the sale or exchange transaction, since
such transactions are allowed by Hanbali law. Another example is reclaim-
ing a wagqf property, which is forbidden by the Malikis. To bypass this
interdiction, a crooked notary would testify that the property was initially
sold, not endowed. Thereafter, it becomes permissible to retrieve it or buy
it. The violation of wagqf during the Mamluk period, as Morimoto has put
it, was systematic and ‘nothing out of the ordinary’, and the law had
reached a stage where it ‘was observed in name only’.*3

The office of ‘addla or shahada was central to Maliki juridical prac-
tice. Ibn Khaldin’s focus on it seems to reflect the Maliki juridical cul-
ture in which he was trained, but it can also be explained in two other
ways. On the one hand, this office was one of the most corrupt judicial
sectors at that time, therefore, it called for immediate corrective atten-
tion. In fact, the Mamluk judicial system continued in decline after Ibn
Khaldun until it reached unexampled levels of dissolution about which
Ibn Taghribirdi said—with reference to the period between 872 and
874—that he ‘had never experienced in all [his] life the same gloomy
conditions [of injustice]’.*® On the other, the office of adala is rooted in
Ibn Khaldtin’s conception of justice (‘@dl) and occupies a significant place
in his theory of culture and society (the theory of wmran will be
explained shortly). Justice for Ibn Khaldin is an indicator of the

Shantuf, ‘Ta’nith mihnat al-‘udal bi-I-Maghrib’, Al-Mufakkira al-Qanianiyya (26
January 2018), http://www.legal-agenda.com/article.php?id=4197. (Last accessed
13 July 2020.)

** Morimoto, “What Ibn Khaldiin saw’, 115-19.

45 1bid, 118-19.

46 Quoted in Toru Miura, Dynamism in the Urban Society of Damascus: The
Salihiyya Quarter from the Twelfth to the Twentieth Centuries (Leiden: Brill,
2016), 111. The fourth chapter (Dynamism, 111-35) describes the systematic in-
justice in late Mamluk administration, as seen in taxation, confiscation of property
and bribery.
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advancement of a society, so its decay and the spread of injustice neces-
sarily presages the decay of that society. This seems to be the conceptual
background to his efforts of legal reform in Egypt and how he views the
historical function of the office of @dala and gada more broadly.

In his Mugaddima, for example, Ibn Khaldan writes about ‘@dala and
qada’ not only as judicial functions among other of the worldly functions
of the state, but also as religious duties closely connected to the divine
realm. Hence his emphasis on piety as an essential requirement of
potential official witnesses and justice administrators. He considered
probity and honourable record to be the highest qualities any notary
might possess, even higher than legal knowledge and experience.*” He
required the administrators to scrutinize their appointees’ piety, particu-
larly deputy judges, notaries and legal trustees (al-shubid wa-l-umana’
wa-l-kuttab), to ensure that they were trustworthy, an obligation that he
himself, in his capacity as Maliki chief judge in Egypt, strove to fulfil as
perfectly as he could.*®

Notaries may appear to be among the less important offices of the
judiciary but Ibn Khaldin considered them essential to the stability and
welfare of society since, in theory at least, they had a key role in pre-
venting fraud, and their testimony was essential for judges to adjudicate
equitably and preserve people’s rights. In a sense, they were the front line
of judges’ battle against injustice and the rock upon which they relied
to fulfil their role as God’s deputies entrusted to uphold God’s Word,
understood as the Shari‘a. For Ibn Khaldan the role of justice adminis-
trators as God’s deputies was to establish and uphold justice. In that
sense he included jurists and legal scholars among those described in a
Prophetic hadith as ‘inheritors of the prophets’ (al-ulama’ warathat al-
anbiya@’).*® Although he also recognizes that, after the second generation
of Muslims, hardly any jurist deserved to be so identified. They retained
only half of the requisites for that status, namely knowledge and experi-
ence of the law. They lacked the other half, piety and austerity. God’s law
must be lived by those administering it, not simply known to them and
practised on others. A virtuous and pious lay Muslim would be worthier
of the title ‘inheritor of the prophets’ than a knowledgeable but impious
jurist.>®

Ibn Khaldun does not theorize justice in isolation from his general
theory of culture and society but considers it as a major factor in the
well-being or decline of societies. Contrary to his alleged pessimistic

*7 Ibn Khaldian, Mugaddima, i. 378-9.
8 Ibid, 374.
*9 Ibid, 377.
30 1bid, 378.
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perspective on history,”! he seems quite optimistic about justice, espe-
cially under his political account of royal authority or sovereignty (mulk)
and the two main qualities that sustain it, the good (khayr) and group
solidarity (‘asabiyya, group consciousness that serves social cohesion and
unity).>? The logical argument he develops in this vein is as follows.
Desire for sovereignty is inherent in the natural human disposition to
social life. Humans incline to good more than evil since good comes to
them by way of their rational faculties (which are special to them as
humans), whereas evil comes to them by way of their animal appetites
(which they share with other animals). Therefore, good is more appro-
priate to the exercise of sovereign power, and complements it and group
solidarity. Without the attributes of khayr—tolerance, equity, forgive-
ness, generosity, humility toward the poor and other qualities that fit
under the broad category of justice—sovereignty remains incomplete
and, if injustice and evil dominate, remains rooted in humans’ animal
appetites, not in their rational faculties.

From this, he goes on to argue that sovereign power is a way of
representing or following God by upholding His laws (abkam), which
all have to do with the good and preserving peoples’ interests. Therefore,
only individuals who possess innate attributes of khayr and enjoy po-
tential ‘asabiyya—i.e., belong to a group (not necessarily by tribal or
blood ties) that supports them—are both capable and worthy of carrying
out God’s word. In Ibn Khaldan’s view, both history and the revelation
attest to this perspective. On the one hand, all the victorious dynasties he
wrote about achieved social cohesion and unity due to potential
‘asabiyya in the ruling class, and at their peak competed for moral ex-
cellence and virtue. The loss of virtues in them led by necessity to their
loss of sovereign power, the end of their dynasty, and the rise of another.
The loss of justice in society plays a key role in this principle of the
cyclicity of dynasties and Ibn Khaldun substantiates it in his Tarikh by
many examples of ancient societies and civilizations—he makes refer-
ence to justice and goodness in many of these examples.>® On the other

31 Certain studies of Ibn Khaldiin have considered his theory of the cyclicity of
dynasties fatalist and pessimistic, most recent among them, Robert Irwin, Ibn
Khaldun, e.g., 49. Other studies have argued the contrary, among them, Fuad
Baali, Society, State, and Urbanism: Ibn Khaldun’s Sociological Thought
(Albany, NY: State University of New York Press, 1988), esp., 73-5, where he
answers the question ‘is Ibn Khaldun a pessimist thinker?’

32 Ibn Khaldiin, Mugaddima, i. 233-6.

33 1bn Khaldan, Tarikh Ibn Khaldin, al-musamma diwan al-mubtada’ wa-I-
khabar fi tarikh al-‘Arab wa-1-Barbar wa-man ‘Gsarabum min dbawi al-sha’n al-
akbar (ed. Khalil Shahada; Beirut: Dar al-Fikr, 8 vols., 1988. Note: vol.ihas the title
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hand, in his appeal to the revelation for support of this observation, he
refers particularly to Qur’an 17: 16:‘And when We will the destruction
of a village, We command its people who live in luxury and commit
abomination therein, and so the Word has effect for it and We destroy
it utterly’.>* Ibn Khaldiin adds that the destruction of a settlement is
commanded by God when its elite indulge in evil and vice and their
virtues are completely lost.

In sum, irrespective of his success or failure as a reformer of judicial
administration, it is evident that Ibn Khaldan did not come unqualified
to the office of gadi qudat al-Malikiyya. His previous experiences, espe-
cially the mazalim office in Fes, had equipped him with practical know-
ledge of the workings of justice administration. Also, his discussion in
the Mugaddima about qada’, its different systems and institutions, their
historical development and social roles as well as other important legal
subjects, provided him with a strong theoretical background—this is
seen in his emphasis on wagf and the notary office both in theory and
practice. It is to this theoretical background that I now turn, to explore
some features of his approach to legal history and historical writing
more broadly, its place within his classification of knowledge, and the
distinguishing characteristics of the story he told about the origins and
development of law in Islamic culture and society.

IBN KHALDUN’S PHILOSOPHY OF LEGAL
HISTORY: FROM TRANSMISSION TO
INTERPRETATION

The Mugaddima builds a narrative that reflects a philosophy of history
that is both ambitious and unique for its pre-modern scholarly milieu.
This philosophy urges transforming the craft of historical writing from a
traditional exercise in the mere transmission and arrangement of reports
(naql) into a rational activity of reflective interpretation (ta’wil). Ibn
Khaldan did not fashion this philosophy in a vacuum, but he applied
it to seal a vacuum in the historical tradition in which he was writing.
Concerned with the nature and place of history vis-a-vis the other s-
ciences, he sought to mend a gap in the Muslim-Arabic tradition of
historiography and, perhaps also, within Aristotle’s classification of the
sciences. His philosophy of history can be read as a response to his
predecessors’ lack of interest in the critical analysis of historical reports.

Mugaddimat Ibn Khaldian). Among many examples, see ii. 207,251, iii. 458, 572,
iv. 138, 153, v. 147, 401, vi. 224, 325.
3% Ibn Khaldiin, Mugaddima, i. 235.
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It can also be read as an attempt to show that history deserves a place
among the philosophical and rational sciences. So, what exactly is this
philosophy of historical writing? What is philosophical about it? What
distinguishes it from his predecessors’> How is it carried out in his own
account of Islamic law?

Ibn Khaldan’s approach to historical writing is summed up in this
passage in the preface of the Mugaddima:

History is one of the arts that are widely circulated among nations and gen-
erations. Caravans and single explorers journey to it. Common and simple-
minded people long to know it. Kings and tribal chiefs compete for it. Experts
and non-experts have equal appreciation of it (fabmihi). For on the outside, it
seems to be no more than reports of foregone times and nations. ... On the
inside, it is [a work of] speculation (nagar) and critical investigation (tabqiq),
meticulous causal explanation of beings and their principles (ta¥il li-I-ka’inat
wa-mabadi’iba daqiq) and in-depth knowledge of the modes and causes of
events (ilm bi-kayfiyyat al-waqd@’i‘ wa-asbabiba ‘amiq).>®

The first six sentences—in the Arabic text, just one sentence—speak of
the virtue of history and are self-explanatory for the most part. Simply put,
history is a branch of knowledge cultivated across societies and generations
and fascinates people from diverse backgrounds: rulers of different ranks,
the scholarly and the unlearned, young and seasoned travellers, and so on.
The sixth sentence, however, ‘yatasawa fi fabmibi al-ulama wa-I-
jubhal—rendered above as ‘experts and non-experts have equal appreci-
ation of it'—has been a source of confusion. Rosenthal has read it as ‘the
learned and the ignorant are able to understand it’.® Waseem El-Rayes has
translated it in similar terms as ‘the knowledgeable and the ignorant are
equal in their understanding of it’.” El-Rayes has called this a ‘strange
opening comment’, for, in his view, it equates the learned and unlearned
with respect to their ability to grasp historical information.’® However,
from a different angle and if put within the larger context of Ibn Khaldiin’s

35 Ibn Khaldiin, Mugaddima, i. 5-6.

3¢ Ibn Khaldun, The Muqaddimah: An Introduction to History (transl. Franz
Rosenthal; London: Routledge, 3 vols., 1958), i. 5.

37 Waseem El-Rayes, ‘An ambiguous beginning: al-zahir wa-I-batin in Ibn
Khaldan’s Preface to the Mugaddima’, Arabic Sciences and Philosophy, 25/2
(2015): 225-47, at 229.

38 Ibid, 237-8. Despite this assumption, which seems to have inspired the title of
El-Rayes’ article, he appears elsewhere (p. 245) to read Ibn Khaldan’s equation of
the ‘ignorant’ with the ‘learned’ as equality in their ‘claim to understand history’
and not necessarily their grasp of its inner meaning.
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account of the merit of history writing, this statement is neither strange nor
ambiguous.

The sentence in question consists of two main parts: ‘yatasdwa fi
fabmib? and ‘al-ulama wa-l-jubhal’. The latter part should be under-
stood in the particular sense of experts and non-experts, not in the gen-
eral sense of knowledgeable/learned and ignorant since the ‘ulama’ about
whom Ibn Khaldun talks are those who have knowledge of history as an
art. The jubhal, on the other hand, are those who lack such disciplinary
training. As for the first expression, ‘yatasawa fi fabmibi’, it should be
rendered as having equal appreciation of history, not equal understand-
ing of it. Ibn Khaldun’s subsequent explanatory clause, ‘since on the
outside, it is no more than. ..’ (idh huwa fi zahiribi la yazid ‘ald), affirms
this reading. We learn that the reason behind history’s ability to attract
the various groups is because it mediates outward (zahir) and inward
(batin) levels of appeal. Non-experts are drawn to its surface level (as
mere reports of events and occurrences) and so appreciate its apparent
meaning. Experts go deeper to find the interior conditions and causes of
those events and occurrences.

The language of the extract above, as of the entire preface of the
Mugaddima, is carefully woven and laden with technical terms that
give us a clear indication of how Ibn Khaldun understood history and
what he thought was best practice in it. Most worthy of attention are the
terms nazar (speculation), tabqiq (critical investigation), ta‘il (causal
explanation), and the binaries of taqlid/ijtibad and zahir/ batin, the latter
being the key to the others. Zahir and batin are among the most debated
concepts in Islamic intellectual history and central to the discourse of
Qur’anic interpretation. As a hermeneutical model, the zabir/batin binary
has more prominence in Sufi and Shi‘i circles.”® Ibn Khaldiin uses it to
stress that history operates at two levels: the outward and apparent, and
the inward and hidden. Outwardly (f7 zahiribi), history appears to be ‘no
more than’ reports of the past. One who confines himself to this aspect of
history serves as a mere transmitter (ndqil), passing on information.
Internally (f7 batinibi), history holds deeper meaning attainable by those
who have specific skills of historical research, who do not merely trans-
mit historical information, but also process and interpret it. The set of
skills that they require for this purpose include, in Ibn Khaldan’s order,
speculation (nazar), critical investigation (tahqiq), meticulous causal ex-
planation of beings and their principles (ta'lil li-I-k@’inat wa-mabadi’iha

59 See, for more, Ismail Poonawala, art. ‘al-Zahir wa’l-Batin’ in EI?. Online:
http://dx.doi.org/10.1163/1573-3912_islam_SIM_8078.
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daqiq), and in-depth knowledge of the modes and causes of events (Glm
bi-kayfiyyat al-waqad’i wa-asbabiha ‘amiq).®°

The term ‘mazar’ is understood in its technical sense by the classical
Muslim philosophers and theologians as a rational activity and process
of speculation. Kalam, as is well known, used to be called “ilm al-nazar
(the science of speculative theology) and those associated with it as ‘ahl
al-nazar’. Sufis also employ nagzar but more in the sense of spiritual
perception. Unlike the philosophers and theologians, they situate it with-
in the realm of sense (not mind), and believe that true knowledge is
gained through intuition, not through reasoning by way of logic or other
rational processes.®’ Ibn Khaldin, despite his affinity for tasawwuf,
conceives of nazar in the former sense. His implementation of it through-
out the Mugaddima manifests his studious endeavour to theorize and
speculate on history; particularly so through his theory of society and
culture (%lm al-‘umran), which he uses as an analytical model to read and
explain historical processes of social change.

The second term, ‘tahqiq’, derives from ‘haqq’ (truth) and entails an
effort of verification. Tabhqiq and nazar are sometimes used in one ex-
pression, ‘tabqiq al-nazar’, which means verification by rational effort.
Ibn Khaldan conceives of tabgiq in this sense, as an action of probing
and ascertaining historical information by way of systematic and critical
examination. My translation of it as ‘critical investigation’ tries to con-
vey this intention. However, neither the suggested phrase nor any other
can properly convey a key attribute that underlies the way Muslims
understood tabqiq; namely, the pursuit of truth as a personal enterprise,
or learning for oneself and without relying upon others.®* This does not
mean to disregard the available scholarship entirely, but it does distin-
guish the muhaqqiq (the scholar who relies on personal effort and ability
to arrive at the truth) from the mugqallid (one who relies on the findings
of another). Like his predecessors, Ibn Khaldin understood tabgiq in
juxtaposition to taqlid. Accordingly, he holds the dominance of uncrit-

60 Ibn Khaldun, Mugaddima, i. 5-7.

¢! For the different uses of nazar by philosophers, theologians and Sufis, see,
Tjitze de Boer and Hans Daiber, art. ‘Nazar’, EI?. Online: http://dx.doi.org/10.
1163/1573-3912_islam_SIM_5872.

62 Classical Muslim scholars used different expressions to convey the personal
motive behind their work, such as ‘to establish for myself’ (uthbit li-nafsi). For
example, Ibn Rushd (d. 595/1198), Sharh Bidayat al-mujtabid wa-nibayat al-
mugqtasid (ed. ‘Abd Allah al-‘Abbadi; Cairo: Dar as-Salam, 4 vols., 1995), i. 13;
and al-Dariri fi usil al-figh, aw, Mukbtasar al-Mustasfa (ed. Jamal al-Din al-
‘Alawi; Beirut: Dar al-Gharb al-Islami, 1994), 34.
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ical transmission of historical reports to go hand in hand with the lack of
critical inquiry.®®

The third term, ‘talil’, cognate with “4lla’ (cause, reason), means a
rational process of explaining and justifying actions by way of their
causes. In the legal domain, talil denotes the effort to define the ratio
legis, the rationale underpinning a legal text or ruling.®* It also holds the
same value for the grammarians as it played a central role in the devel-
opment of Arabic grammar.®® In the extract quoted above, Ibn Khaldan
calls for ‘meticulous explanation of the principles of beings’ and ‘an in-
depth knowledge of the modes and causes of events’.*® The first phrase
entails the effort of ta7il, the second broadens the scope of that effort to
encourage the disposition to pay attention to the modes and causes of
events. Throughout the Mugaddima, Ibn Khaldan demonstrates his
interest not only in the what of events, but also in their how and why,
since, in his view, it is the ascertainment of the causes of events which
marks out a real critical historical study from a mere transmission of
reports, thus the work of a mubaqqiq from that of a mugqallid.

The significance of ta'lil in the Mugaddima manifests in at least two
ways: in his attempt to explain the causes of major events, and to ground
the theory of cyclical social change in a strict model of causality. Ibn
Khaldan’s emphasis on causality was motivated by his commitment to
ground the study of history in the rational method and also by his com-
mitment to some sort of of determinism whereby he believes that actions
and events are the inevitable effects of preceding causes. Majid Fakhry
has identified two modes of determinism in Ibn Khaldun’s historical ap-
proach. One is based on the notion that God is the first cause of change
(from a metaphysical point of view). The other is natural and positive
and refers to historical and ecological factors.®”

63 Ibn Khaldiin, Mugaddima, i. 6.

64 See, for legal ta‘il, Mohammad H. Kamali, “The Shari‘a: Law as the Way of
God’ in Vincent J. Cornell (ed.), Voices of Islam (Westport, CT: Praeger, 5 vols.,
2007), 1. 149-81, esp. 167-8.

65 E.g., Ramzi Balabakki, The Legacy of the Kitab: Sibawayhi’s Analytical
Methods within the Context of the Arabic Grammatical Theory (Boston, MA:
Brill, 2008), esp. 265-7.

6 Ibn Khaldun, Mugaddima, i. 6.

7 Majid Fakhry, Islamic Philosophy, Theology and Mysticism: A Short
Introduction (Oxford: Oneworld, 2000), 111-12. See also an account of the
Ash‘ari background of Ibn Khaldin’s determinism in Muhammad ‘Abid al-Jabiri,
Fikr Ibn Khaldian: al-asabiyya wa-l-dawla, ma‘alim nazariyya Khaldianiyya fi al-
tarikh al-Islami (Beirut: Markaz Dirasat al-Wahda al-‘Arabiyya, 6th edn., 1994),
80-3.
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As Mahdi has put it, Ibn Khaldan aspires not only ‘to relate history,
but also to pass beyond history’.*® His goal is not simply to transmit
historical information, but also to interpret and derive lessons from it. In
fact, the use of “ibar’ (lessons, examples, admonitions) in the very title of
his book, Kitab al-‘Ibar, to which the Mugaddima is intended as a pro-
legomenon, implies this.®® The various tools of critical enquiry which he
promotes (nagar, tabqiq, ta'lil) are designed to help the scholar under-
stand and explain historical information, not merely transmit and ar-
range it. Unreflective transmitting of reports is what he criticizes strongly
in his contemporaries, alongside their failure to reconstruct the causes of
events and identify delusive reports. In this respect, Ibn Khaldun further
explains that:

The authoritative historians in Islam made extensive historical collections. ..
Many of their successors followed their example and transmitted them as they
heard them. [However,| they neither observed and considered the causes of
events and circumstances, nor disapproved and rejected absurd stories. Little
attention was given to [the way of] critical investigation and their inquisitive
sense was often weak. Misconception and error are unavoidable in [trans-
mitting] historical information and #aqlid is an inherent disposition in human
beings. .. The transmitter merely copies and dictates. But, it is sharp insight
which discerns that which is genuine, and it is (scientific) knowledge which
clarifies and polishes that which is right.”®

Though Ibn Khaldiin seems in this passage to direct his criticism at the
generation of scholars that succeeded the authoritative historians (fubil
al-mw’arrikhin), the latter too are not exempted, since their narrative is
symptomatic of uncritical transmission. Two authoritative historians
whom he cites frequently, Ibn Jarir al-Tabari (d. 310/923) and Abu al-
Hasan al-Mas‘udi (d. 346/957), rarely reflected on the nature and causes
of events.”! Tabari especially and openly favours the method of trans-
mission. In his preface to Tarikh, he declares: ‘everything I say and
present [in this book] is ascertained by reports that I ascribe to their

8 Mahdi, Ibn Khaldin’s Philosophy of History, 70.

69 See (ibid, 64-71) Mahdi’s analysis of Ibn Khaldan’s choice of “ibar’ instead of
‘tarikh’ (history), which is more commonly used by Muslim historians in their titles.

70 Ibn Khaldun, Mugaddima, i. 6-7.

71 Cf. Abu al-Hasan al-Mas‘adi, Murij al-dhabab wa-ma‘adin al-jawbar (The
meadows of gold and metals of jewel) (ed. Kamal Hasan Mar; Beirut: al-Maktaba
al-‘Asriyya, 4 vols.,2005), and Abt Jafar Muhammad b. Jarir al-Tabari, Tarikh al-
Tabari: Tarikh al-rusul wa-l-muliik (ed. Muhammad Abu al-Fadl Ibrahim; Cairo:
Dar al-Ma‘arif, 2nd edn., 11 vols., 1967).
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narrators, not by deduction or rational proofs, except minimally’.”* He
holds that knowledge of history ought to be obtained through trans-
mitted reports (naql al-naqilin), not to be deduced by reasoning
(istikbraj bi-I-‘uqil). And so, he warns his readers that ‘any information
in my book that the reader disproves, or the listener finds atrocious, it
should be known that it is not from us, but from those who transmitted
it to us. We simply delivered it exactly as it has been passed on to us’.”?
By acting as a mere transmitter of reports, Tabari believes, a historian is
shielded from critique for inconsistencies found in their work. Blame
must be directed at the original narrators of those reports.

Establishing with evidence the truth of historical reports (tabgiq in its
broad sense) is also a top priority for Tabarl and other predecessors of
Ibn Khaldan. However, the methodological tools they engaged for this
purpose are different from those that he promoted. For example, ascer-
taining the chain of the transmitters (isndd) is one such a tool.”* Ibn
Khaldan sees little value in it and does not use it in the Tbar or in the
Muqaddima. Isnad alone is not sufficient for verifying information.
What helps distinguish genuine from fictitious reports, as he states in
the quote above, is scientific knowledge and insight (basira)—he uses
basira in a sense close to nazar, rational reflection.”’

As far as his legal narrative is concerned, Ibn Khaldon remains faithful
to this philosophy. This manifests in his innovative analysis and broad
knowledge of the various subjects he addresses. On the one hand, he
presents several incisive and detailed reflections on technical matters
which only an insider versed in the intricacies of Islamic law could
have presented. Such is his critique of his fellow Maliki scholars for
debating the legal principle of the practice of the people of Madina
(‘amal abl al-Madina) under the rubric of ijma‘ when, in his opinion, it
should be undertaken under the heading of the disputed proofs—such as
the principles of pre-Islamic revealed laws (shar man gablana), the pre-
sumption of continuity (istishab) and the personal teaching of an indi-
vidual Companion (madhhab al-sababi).”®

So far, we have presented one part of the answer to the question of
why Ibn Khaldin emphasizes interpretation and analysis beyond mere

72 Tabari, Tarikh, i. 7-8.

73 Tabari, Tarikh, i. 8.

7% Citing the chain of authorities and narrators of reports (isndd), which pre-
vailed in studies of hadith, was also a popular practice among historians. See, for
the use of isndd in various disciplines, Montgomery Watt, Islam and the Integration
of Society (London: Routledge, [1961] 2000), 223-8.

73 Ibn Khaldiin, Mugaddima, i. 7.

76 Tbid, iii. 5-6.
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transmission of reports. The other part is his endeavour to make a niche
for the art of history among the established scientific disciplines. This
manifests especially in his division of knowledge into two groups:
intellectual-philosophical (al-hikmiyya al-falsafiyya) and traditional-
positive (al-nagliyya al-wadiyya).”” As he explains, the difference be-
tween the two is that humans, insofar as they are rational beings, rely on
their intellectual abilities to gain access to the former kind of knowledge.
Whereas for the latter, they depend on content originated by a religious
authority—a prophet in the context of the Muslim community. Sciences
of the first kind are universal by their nature, therefore may be found in
other societies. They include, and this justifies why he calls them ‘philo-
sophical’, the four main domains of Greek philosophy: logic, the natural
sciences (e.g., medicine, chemistry, physics), metaphysics, and the
mathematical sciences (e.g., geometry, arithmetic, astronomy, music).”®
By contrast, the traditional sciences are particular to a community. For
Muslims, they include the different sciences and sub-sciences of the
Qur’an, hadith, law, theology, and linguistics among others.””

Oddly enough, Ibn Khaldun remains silent about history and its place in
this division. One reason may be the fact that history is absent in Aristotle’s
classification of the sciences which is the key source of Ibn Khaldun’s. In
general, there are two main views concerning Aristotle’s position on his-
tory. Both confirm that Aristotle is aware of history as an art and reflects
on it in comparison with poetics. However, they disagree about the ‘sci-
entific’ status that he assigns to it. In one view, Aristotle mentions history
only to dismiss it. He considers poetry more philosophical since it deals
with knowledge that is universal and necessary, and he deems history less
philosophical as it covers subjects that are particular and contingent on the
past. Therefore, since Aristotle does not produce a philosophy of history
nor include it in his classification of the sciences, we may suppose it held no
interest for him as far as a ‘science’.° The other view is that Aristotle does
not dismiss history. Despite not classifying it, a great deal of his writing is
historical and is grounded in demonstration and a formalistic system of
reasoning, therefore, it conforms with his philosophical approach.®!

77 1bid, ii. 358.

78 1bid, iii. 71-2.

7% Ibid, ii. 358-60.

80 See, e.g., Christopher Shields, art. ‘Aristotle’ in Edward N. Zalta (ed.), The
Stanford Encyclopedia of Philosophy (Winter 2016 edn.). Online: https://plato.
stanford.edu/archives/win2016/entries/aristotle.

81 See, e.g., Lucio Bertelli, ‘Aristotle and history’ in Giovanni Parmegianni (ed.),
Between Thucydides and Polybius: The Golden Age of Greek Historiography
(Washington, DC: Center for Hellenic Studies, 2014): 289-304.
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The other question that puzzled some scholars is why Ibn Khaldun did
not adopt the more standard medieval philosophical distinction of the
sciences as theoretical or practical®* This is very important since his
intention was to found historical writing on the rational and philosoph-
ical method and that distinction was already in use in his time. The
Andalusian jurist and philosopher, Abu al-Walid Ibn Rushd used it in
his commentary on al-Ghazali’s (d. 505/1111) al-Mustasfa min ilm al-
usil. He distinguished three classes of knowledge: theoretical, practical,
and (what Ibn Khaldin would later identify as) ‘instrumental’.®?
Theoretical sciences are sought for their own sake, to gain knowledge
of their subject matter (e.g., metaphysics, pure mathematics). Practical
sciences require action once acquired (e.g., medicine, politics). The third
class are the sciences that are used to check for error (e.g., grammar in
linguistics or logic in philosophy). The legal sciences belong to the se-
cond and are in turn divided by Ibn Rushd into ‘particular’ (figh, the
study of the abkam and substantive legal questions) and ‘universal’ (ussl
al-figh, the study of the fundamentals of Islamic jurisprudence).®* Ibn
Rushd thus provides a classification entirely different from Ghazali’s
tripartite division of sciences into: the purely rational (aqli mahd,
such as arithmetic and astronomy), the purely traditional (naqli mahd,
such as hadith and Qur’an exegesis), and those that are both rational and
traditional (for Ghazali, figh and usil al-figh).®’

Ibn Khaldan’s classification seems to fit between those of Ibn Rushd
and Ghazali. This becomes clear from the slightly revised division found
towards the end of Ibn Khaldin’s account of the sciences where he
identifies two major forms of knowledge. The first includes sciences
sought for their own sake (magsida bi-dhat), such as figh, badith and
kalam among the traditional sciences, and metaphysics and natural sci-
ences among the philosophical. The second is knowledge pursued to
fulfil the first type, such as grammar and arithmetic in law and logic in
philosophy or reasoning. He calls the latter ‘instrumental sciences’

82 For example, Mahdi, Ibn Kbaldian’s Philosophy of History, 82-3. See, also,
Abderrahmane Lakhsassi, ‘Ibn Khaldun and the classification of the sciences’, The
Maghreb Review, 4/1 (1979): 21-25, at 25, which is a summary of a larger discus-
sion in ‘The epistemological foundations of the sciences in Ibn Khaldan’s
“Mugaddima”: the classification of the sciences and the problem of the “spiritual
sciences”’ (PhD diss., University of Manchester, 1982).

83 Ibn Rushd, al-Dariri fi usil al-figh aw Mukbtasar al-Mustasfa (ed. Jamal al-
Din ‘Alawi; Beirut: Dar al-Gharb al-Islami, 1994), 34-5.

5% Ibid, 35.

85 See, Abii Hamid al-Ghazali, al-Mustasfa min ilm al-usil (ed. Hamza b.
Zubayr Hafiz; Madina: H. b. Z. Hafiz, 4 vols., 1992), i. 34 and 12.
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(ulim aliyya).8® Thus, the knowledge that Ibn Khaldan identifies as
‘hikmiyya and nagqliyya’ is similar to what Ghazali calls “agliyya and
naqliyya’, whereas Ibn Khaldun’s “ulizm aliyya’ correspond to the third
class in Ibn Rushd’s division.

Nevertheless, the conceptual basis of Ibn Khaldun’s classification dif-
fers significantly from that of both Ibn Rushd and Ghazali. Mainly, what
defines a science in his epistemology is neither its end (theory/practice for
Ibn Rushd), nor its source of authority (reason/tradition for Ghazali).
Rather, it is the social and historical value of that science. This position is
reflective of and sustains Ibn Khaldan’s theory of culture and society
(9lm al-‘umran), which is considered by many as his greatest scholarly
contribution.?” Abderrahmane Lakhsassi has argued that when Ibn
Khaldun writes about the sciences, he implements three modes of dis-
course. He uses a historical discourse to report their origin and develop-
ment, an umranic discourse to establish their usefulness or harmfulness
for society, and an epistemic discourse to expand on their object of study
and end.®®

The underlying principle of the theory of ‘umran is that all structures
of social organization (societies, cities, dynasties, regimes, economies,
etc.) undergo an inevitable cycle of evolution and devolution. The
main feature of this transformation for societies is their passage from
a pastoral and nomadic culture (‘umran badawi) to a sedentary culture
(‘wmran badari). Societies transition from a primitive stage marked by
simplicity and basic necessities to a stage at the end of which more
complex forms of social, cultural and technological systems are experi-
enced.®® This may be the principle behind Ibn Khaldin’s inclination to
put all the philosophical sciences in one group and the other sciences in
another. For the former sciences emerged in a social and historical

8 Tbn Khaldiin, Mugaddima, iii. 218-19.

87 The word “umran’ has been translated in various ways, including ‘civilization’
(Rosenthal, Ahmad, and Fakhry), ‘human association’ (Rabi), and ‘culture’
(Mahdi). See, respectively, Rosenthal’s translation of the Mugaddima, passim;
Zaid Ahmad, The Epistemology of 1bn Khaldian (London: Routledge and
Curzon, 2003), 19; Majid Fakhry, Islamic Philosophy, 109; Muhammad
Mahmud Rabi, The Political Theory of Ibn Khaldian (Leiden: Brill, 1967), 23;
and Mahdi, Ibn Khaldian’s Philosophy of History, 184.

88 Lakhsassi, ‘Ibn Khaldun and the classification of the sciences’, 25. For a cri-
tique of Lakhsassi’s account, especially the argument that Ibn Khaldun’s theory of
knowledge conflicts with his classification of the sciences, see Steve Johnson, “The
‘umranic nature of Ibn Khaldun’s classification of the sciences’, The Muslim World,
81, 3/4 (1991): 254-61.

8 Ibn Khaldiin, Mugaddima,i. 191-2 (for a concise account of this transition), i.
189-256 (for ‘umran badawi), and ii. 171-242 (for ‘umran hadari).
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context different from that of the Arabs and are the product of an
advanced culture. Whereas the latter appeared in a less advanced culture
and are rooted in a tradition that is shaped, in a variety of ways, by the
Qur’an and Sunna—as sources of authority for those sciences or for their
objects of interest.

Since one of the properties of Bedouin culture is simplicity and keep-
ing to the essentials, Arabs always, according to Ibn Khaldan, have
naturally gravitated toward simpler ways of knowledge acquisition
and instruction, such as nagl.’® Arabs were a ‘natural group’ (jil al-
‘arab fi al-khaliqa tabii) whose encounter with ‘umrdn and advanced
culture was recent.”’ By extension, the sciences and the crafts appeared
in them after the rise of Islam and became more sophisticated only after
they became exposed to other cultures and civilizations. Therefore, their
rootedness in Bedouin culture and remoteness from sedentary culture
made them less inclined to the crafts compared to other ethnic groups,
such as the non-Arabs of the East and the Christian nations along the
Mediterranean Sea.”?

To recapitulate, the conceptual basis of Ibn Khaldun’s classification of
knowledge is informed by his interest in the social. For what defines a
science’s type in his opinion is not its end (theory/practice for the phi-
losophers) or source of authority (reason/tradition for the theologians),
but its social and historical value. It is for this reason that he places all
the philosophical-intellectual sciences (natural sciences, physics, meta-
physics and logic) in one group, since they come from a different social
and cultural context and are the outcome of an advanced civilization. He
puts the traditional-positive sciences (linguistics, law, Qur’an and hadith,
etc.) in another group, because, in addition to the fact that the Qur’an
and Sunna constitute their sources of authority and/or subject of re-
search, they represent an earlier stage of societal development. This stage
is reflective of the Arabs and their psychological state of badawa which

%0 By al-arab, Ibn Khaldiin means either Bedouin Arabs or Arabs more broadly,
depending on the context of his discussion. One should be careful not to confuse the
two. As well as calling them a natural group, he writes of their being the most
remote from monarchical politics (i. 251), the territories they control being quickly
brought to ruin (i. 247), and, with few exceptions, the structures they build being
also quickly brought to ruin (ii. 203).

! Ibn Khaldin, Mugaddima, i. 193. See, on his concept of human nature,
Mahmoud Dhaouadi, “The forgotten concept of human nature in Khaldunian
studies’, Asian Journal of Social Science, 36 3/4 (2008): 571-89, esp. at 579-81
on the Arab/ Bedouin condition.

2 Ibn Khaldiin, Mugaddima, ii. 288.
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draws them towards simpler modes of knowledge acquisition and in-
struction, such as transmission (naql).

Figh and Usul al-Figh in the Mugaddima

The concept of wumran is not only important for understanding Ibn
Khaldun’s philosophy of legal history. It is also crucial for unravelling
the story that he weaves about the origins and development of the law
and its institutions. Ibn Khaldan’s desire to ground the history of Islamic
law in its social context is also evidenced by his focus on its diversity and
plurality, an emphasis which allowed him to engage with the Shari‘a not
as a divine realm of transcendence and permanence, but as a human
realm of change and diversity. This manifests in two ways in the
Mugaddima. The first and more discernible is his designation of a sep-
arate section to legal controversy (al-kbilafiyyat). The second and less
perceptible way is how he makes difference and multiplicity of opinion a
point of reference and the backbone of his discussion, to the extent that,
with almost every idea and event that he recounts, he stresses directly
and indirectly the points of conflict and diversity. The following is an
effort to retrace Ibn Khaldun’s story of figh and wusul al-figh in the
Mugaddima, the story which he tells as a story of kbilaf.

Ibn Khaldun discusses figh and usil al-figh in the Mugaddima in two
sections in a chapter on the classification of the sciences. Under the figh
section, he makes a brief mention of inheritance law (fara’id). To the usil
section, he appends subsections on the sciences of dialectic (jadal) and
legal controversy (Gbm al-khilafiyyat).>®> Here Ibn Khaldin seems to be
following the philosophers’ teleological classification of knowledge into
theoretical and practical. So, figh and its subcategory of inheritance law
represent the practical field of Islamic law. Us#l and its subdivisions of
dialectic and khilafiyyat constitute its domain of theoretical deliberation.
The section of figh begins with a concise definition of figh as the know-
ledge of God’s rulings (abkam) regarding the legal subjects’ actions and
the procedures by which these rulings (by way of obligation, prohibition,
commendation, discouragement, and permission) are derived from indi-
cants (adilla) in the Qur'an, Sunna and other sources (i.e., ijma‘ and
qiyas).”* With this definition, Ibn Khaldin adverts to a distinction be-
tween the Shari‘a as embodying a transcendent divine will and figh as the

3 Kbhilafiyyat (also khilaf and ikhtilaf) refers to jurists’ disputes and the body of
knowledge and science that studies them. I use the word ‘khilaf in this paper to
imply jurists’ disputes broadly. To refer to the discipline of khilaf,1append the word
‘genre’ or ‘science’ to it.

% Ibn Khaldiin, Mugaddima, iii. 3.
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human process of explaining its meaning that is subject to change and
alteration.

Ibn Khaldun’s interest in multiplicity of legal opinion is invoked right
from the start. His second sentence points out the inherent contradiction
of the legal indicants and how this made the jurists disagree over several
issues—leading to the birth of the science of legal controversy. He lists
four main reasons behind the rise of khilaf. The first is the intricacy of
the ‘language of the Arabs’ (lughat al-‘Arab). He also calls it ‘lughat
Mudar’, by which he means the speech habits (malakat al-lisan) of the
tribes of Mudar in West Central Arabia. This is the particular Arabic
that the Prophet spoke to his people and in which the Qur'an was
revealed—Dbut no longer exists since it is now mixed with non-Arabic
languages (al-‘ujma). This system of speech habits is conventional. In
other words, it is acquired from tradition (e.g., from the Qur’an,
badith, early poetry), and not through rational processes and ways
such as grammar.”®> Other reasons for the emergence of khilaf include
pursuing different approaches to ascertaining the sumna, conflicting
hadiths, and debating the authority of sources other than Qur’an and
Sunna (i.e., {jmad‘ and giyds), indeed the very need for and use of giyas.
For Ibn Khaldun, all these factors were unavoidable and gave rise to
inevitable conflicts among the first generation of jurists and the legal
schools afterward.”®

For the basic question of how law as a science came to exist in the
Muslim community, Ibn Khaldtun provides an explanation that reinfor-
ces his interest in the social. His story began with a group of the
Prophet’s companions to whom Muslims appealed for answers to reli-
gious and legal questions. They were called ‘the readers’ (al-qurra’), be-
cause, in a society that is for the most part illiterate, they were
distinguished by their ability to read and explain the Qur’anic meaning,
in addition to their familiarity with issues of ambiguity, abrogation and
circumstances of the revelation. As Muslims’ conquests expanded and
Arabs gradually transitioned from oral into written culture, legal prac-
tice evolved into a systemic craft. The ‘readers’ became known as ‘jurists’
and ‘scholars’ (al-fugaba@’ wa-1-ulama’).”” Soon, two trends of legal en-
quiry emerged: the rational school of ra’y in Iraq and the traditional
school of hadith in the Levant and North Africa. In the spirit of his
theory of ‘umrdn, Ibn Khaldun observes that the traditional method
dominated in the Maghrib and Hijaz because the inhabitants of these
regions were by their nature closer to badawa and their societies had not

%5 For more on lughat al-‘Arab, see, Ibn Khaldun, Mugaddima, iii. 252-60.
¢ Ibn Khaldiin, Mugaddima, iii. 3.
7 bid, 4.
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been exposed to advanced forms of hadara, compared to the Iraqis who
were drawn more to the rational method.”®

Once the legal schools were settled, a new phase in the development of
Islamic law began. Ibn Khaldun reads the dominance of the Maliki, Shafi,
Hanafi and Hanbali schools of law as a turning point in the history of
Sunni law and writes about it in terms of the prevalence of #aglid and the
decline of #tihad. His narrative goes as follows: after Muslims were con-
fined to these four legal schools, the legal study lacked in innovation and
was reduced to mere transmission of rulings and legal theories. One of the
reasons for this development is that the sciences branched out vastly and
grew more complex so that it became arduous, if not impossible, to gain
the rank of ijtzibad. As a consequence, scholars declared a state of perman-
ent incompetence and closed the gate of juristic disagreement.”” The prac-
tice of ijtihad and khilaf did not cease entirely, however. It shifted from
inter-madhhab kbilaf (disagreements across the schools) to intra-madhbab
khilaf (within the same school) as scholars became less interested in, or
rather incapable of, comparing the hermeneutical theories of all the differ-
ent dominant schools, but could do so within their own schools.

The idea of a shift of interest in khilaf from inter-madhhab to intra-
madhbhab is supported by at least two of Ibn Khaldun’s statements about
the Maliki school. The first can be inferred from what he highlights
about the life and careers of the authorities he mentions. On Asad Ibn
al-Furat (d. 213/828), for example, he gives prominence to his education
and major work, the Asadiyya.'® An interesting fact about Ibn al-Furat
is that he first studied Hanafi law in Iraq, then Maliki law in Madina and
Egypt. His Asadiyya is a collection of Hanafi legal questions that he
gathered during his stay in Iraq. When he came to Egypt, he examined
them with Ibn al-Qasim in the light of Maliki law.'®! Although many
key later Maliki works, including the well-known Mudawwana of
Sahnin b. Sa%d b. Habib al-Tanukhi (d. 240/854), were based on the
Asadiyya, the latter was not entirely free from controversy. Ibn al-Furat
was criticized especially for assimilating aspects of Hanafi hermeneutics

°% Ibid, 21.
9 1bid, 6.

100 1hid, 9-11. Aba ‘Abd Allah Asad Ibn al-Furat is credited by Ibn Khaldan for
introducing the Maliki madhhab in the Maghrib and Andalus. For an extensive
biography, see, al-Qadi Tyad b. Masa (d. 544/1149), Tartib al-madarik wa-taqrib
al-masalik li-ma‘rifat alam madhbab Malik (The luminaries of the school of Malik)
(ed. ‘Abd al-Qadir al-Sahrawi; al-Muhammadiya: Wizarat al-Awgqaf wa-I-Shu’an
al-Islamiyya, 7 vols., 1983), iii. 291-309.

101 This must be Abii ‘Abd al-Rahman b. al-Qasim b. Khalid b. Junada (d.191/
806), a long-time companion of Malik and a pioneer Maliki scholar in Egypt.
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and for refusing to alter certain opinions of Ibn al-Qasim that the latter
himself did abandon towards the end of his life. For these reasons, the
Asadiyya was, according to the authoritative Maliki al-Qadi Tyad,
renounced by the Malikis (especially the North Africans) and soon
eclipsed by the Mudawwana.'**

The second of Ibn Khaldan’s statements can be inferred from his ac-
count of three early Maliki sub-schools: the Qarawiyyin in the Maghrib,
the Cordovan in Andalus, and the Iraqi and Egyptian.'®® These three
acted independently at the beginning, but their hermeneutical
approaches merged later (imtazajat al-turuq).'®* Components of the
Andalusian school’s hermeneutics were transmitted to the Egyptian
school through al-Turtushi (d. 520/1126), author of a non-extant
book of kbilaf titled al-Kitab al-kabir fi mas@’il al-ikhtilaf.'*> The
Moroccan school took from the Iraqi school through al-Sharimsahi (d.
669/1271).1°¢ Sharimsahi wrote al-Taliga fi al-khilaf, also non-extant
and taught at the Mustansiri school of Baghdad, which provided training
in the four legal doctrines and regularly hosted debates between their
adherents.'®” Lastly, the Egyptian school assimilated elements of the
Moroccan school through Ibn al-Hajib (d. 646/1249), author of the
popular comparative summary of Maliki law, Jami® al-ummahat, with
which Ibn Khaldin was familiar and which he used in his classes.'*®

102 For more on the controversy around the Asadiyya, see, al-Qadi Tyad, Tartib
al-Madarik, iii. 296-301.

103 The Maliki school of Egypt, for Ibn Khaldan, is an extension of the Iragi,
therefore, they make one school. See, Ibn Khaldun, Mugaddima, iii. 10.

104 Thid, 11.

105 Abiy Bakr Muhammad b. al-Walid b. Khalaf b. Sulayman b. Ayyab al-Qurashi
al-Fihri, called al-Turttshi after his birth town Tortosa in Spain. See, Shams al-Din
Ahmad b. Muhammad b. Abi Bakr Ibn Khallikan, Wafayat al-a‘yan wa-anba’ al-
zaman (ed. Thsan ‘Abbas; Beirut: Dar Sadir, 8 vols., 1968-72?), iv. 262-5. Ibn
Khallikan remarks (Wafayat, iv. 263) that Turtushi studied khilaf with Abu I-
Walid al-Baji (d. 474/1081).

106 ‘Abd Allah b. ‘Abd al-Rahman, called al-Sharimsahi after his birth town,
Sharimsah in Egypt.

197 Tbrahim b. ‘Ali b. Muhammad Ibn Farhan, al-Dibaj al-mudbabbab fi ma‘rifat
a‘yan ‘ulama’ al-madhhab (The nobilities of the Maliki school) (ed. Muhammad al-
Ahmadi Abu I-Nuar; Cairo: Dar al-Thurath li-1-Tab‘ wa-1-Nashr, 2 vols., 1975-76),
1. 448-9, esp.n. 7.

108 Gee, Ibn Khaldan, Riblat, 37. Abi ‘Amri ‘Uthman b. Abi Bakr b. Yanus is
nicknamed Ibn al-Hajib after his father’s occupation as doorkeeper (hajib) for Izz
al-Din al-Salahi. See, Ibn Khallikan, Wafayadt, iii. 248-50. Ibn al-Hajib, Jami‘ al-
ummahat (ed. Aba ‘Abd al-Rahman al-Akhdar al-Akhdari; Beirut and Damascus:
al-Yamama, 1998).
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Jami‘ al-ummabat covers over 60 authoritative Maliki texts and 66,000
legal questions. It follows the standard thematic division of books of figh
(tabara, salat, zakat, etc.), but, at the same time, pays close attention to
questions of wugil and qawad‘id, and draws on Maliki scholars’ dis-
putes.’® These three, Turtiishi, Sharimsahi and Ibn al-Hajib, have three
principal characteristics in common. They were exposed to the legal
hermeneutics of other schools besides the Maliki, they acted as mujta-
hids within their Maliki school, and they wrote about juristic
disagreement.

Ibn Khaldun’s intention is to show that multiplicity of opinion had
played a vital role in the maturation of Islamic law, hence his tendency to
fuse the story of figh with that of khilaf and the consistent narrative of
conflict, diversity, and change. This intention crystallizes more when he
directly covers the science of legal controversy (%lm al-kbilafiyyat). His
overview of kbildf is part of his section on usil al-figh, since he regards,
it along with jadal, as part of the theoretical study of Islamic law. His
account of the science of kbildf can be understood in terms of two stages
of development: before and after the formation of the Sunni schools of
law. Ibn Khaldan writes in this regard:

As for legal controversy [al-khilafiyyat], know that there were several disputes
between the independent scholars about the rules derived from the legal sour-
ces. This was inevitable given their different approaches and for the reasons
we have mentioned. This [legal diversity] was widespread and people could
follow whoever they wished. But, by the age of the four eponyms who earned
high repute, people confined themselves to their teachings. [Soon,] people
were forbidden from adhering to other schools due to the decline of ijtibad
that became arduous as the fields that constitute its subject matter ramified
exceedingly. The four schools were fully established as authoritative legal
sources for the community. Disagreement took place among their adherents
with respect to controversial legal texts and jurisprudential principles. They
engaged in debates to advance the theories of their eponyms and to ground
them in sound principles that can be used to prove the validity of their legal

doctrines.!!°

In affirming that disagreement among scholars was inevitable, Ibn
Khaldan opens his khilafiyyat section in the same way he began the
figh section. During Islam’s early days, a multiplicity of legal opinion
enjoyed high levels of toleration and people could embrace any legal
opinions they desired. Even the schools’ eponyms did not hesitate to

199 Tbn Farhiin, Dibdj, i. 448-50.
110 1bn Khaldan, Mugaddima, iii. 21.
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embrace one another’s views on certain questions.''! The rise of the
authority of the schools occurred side by side with a decline in the num-
ber of mujtabids and practitioners of independent reasoning. This was
caused in part by the enormous and rapid growth of the sciences, which,
as result, made it inconceivable for one individual to encompass all of
the knowledge needed to qualify as a mujtabid. What was left of the
spirit of intellectual diversity became limited to juristic disagreement
among scholars within their own schools—what I have described else-
where as a shift from inter-doctrinal to intra-doctrinal khilaf.''?

Ibn Khaldun defines khildfiyyat and identifies its scholarly value to-
wards the end of this subsection. He calls it “a class of science’ (sinf min
al-4lm) and ‘controversial jurisprudence’ (al-figh al-kbilafi), and con-
ceives of it as an established sub-discipline of usil al-figh, not as an
assemblage of individual controversies.''> He asserts that studying
jurists’ disputes is of immense value for future lawyers, for it equips
them with the knowledge they need to make inferences (istinbat), which
is indispensable for anyone who desires to attain the rank of a qualified
interpreter of the law (mujtabid). There is one exception, however. A
mujtabid, Ibn Khaldan clarifies, needs to be versed in the methods of
juristic disputes to practice istinbat, whereas the khilaf scholar (sabib al-
khilafiyyat) acquires them for the purpose of guarding his school’s views
against refutation. It is this goal (defence of a a school’s hermeneutical
approach) that the science of legal controversy shares with dialectic—
this explains why Ibn Khaldan includes a discussion of jadal in the same
section with khilaf.

Ibn Khaldian mentions five books of khildf from three schools, but
none from the Hanbali school. From the ShafiTl school, he cites
Ghazal’s (d. 505/1111) Tabsin al-ma’akbid (Fortifying the methods
of disagreement)."'* From the Mailiki school, he names Abii Bakr

11 1hid, 20.

12 Mourad Laabdi, “Ilm al-kbilaf | Legal controversy’ in John O. Voll (ed.),
Oxford Online Bibliographies in Islamic Studies (Oxford: Oxford University
Press, 2018). Online access: http://www.oxfordbibliographies.com/view/docu
ment/obo-9780195390155 /0bo-9780195390155-0257 .xml.

113 1bn Khaldan, Mugaddima, iii. 20 and 21. Occasionally in his translation of the
Mugaddima (for example, atiii. 30), Rosenthal renders ‘al-khildfiyyat’ as ‘contro-
versial questions’ and ‘differences of opinion’, where it is intended by Ibn Khaldun
as the name of the discipline or science.

114 A recent doctoral thesis undertook a critical edition of a manuscript of Tabsin
al-ma’akbid: al-Bashir Tabash, ‘Tabsin al-ma’akbid fi ilm al-kbilaf li-1-Imam al-
Ghazal?’, PhD diss., University of al-Qunaytira (Morocco), 2017.

120z Atenuer |0 uo eo'uojeled@Ipge.| peinow Aq Ze59209//22/1/2S/811e/sIl/woo dnooiwspese/:sdny woJj papeojumoq



58 MOURAD LAABDI

Ibn al-‘Arabi’s (d. 543/1148) al-Talkhis,'" and Ibn al-Qassar’s Uyiin
al-adilla."*® From the Hanafi school, he identifies Abii Zayd al-
Dabbusi’s (d. 430/1041) al-Ta‘liga and ‘a commentary on usil’ by
Ibn al-Sa‘ati (d. 694/1295).''7 His silence about the school of Ibn
Hanbal may be indicative of an important question that surfaced
during the formative era; namely, whether Ibn Hanbal is an authority
in figh or hadith. At the centre of this debate lies Tabar?’s denial of
Ibn Hanbal’s legal authority and the exclusion of the latter’s legal
views from his Ikhtilaf al-fugaha’.**® Overall, a close look at the
books that Ibn Khaldan cites shows that, except for Ibn al-Qassar’s
‘Uyan al-adilla, they all are theoretical studies of khilaf. They pursue
the conventional arrangement of writings on usil and strive to com-
pare the hermeneutics that informed the scholars’ judgements and
gave rise to their disagreements. As a practical book on kbhilaf,
Ibn al-Qassar’s work follows the thematic arrangement typical of

115 Tbn Khaldin credited Ibn al-‘Arabi for introducing kbilaf to the Andalus
and Maghrib. The title he cited is al-Talkhis fi usiil al-khilaf, which seems not to
have survived. The seventeenth-century historian, al-Maqqari (d. 1041/1632),
attributed to Ibn al-‘Arabitwo other works on khilaf: al-Khilafiyyat (which may
be al-Talkhis) and al-Insaf fi masa’il al-kbilaf (Questions in juristic disagree-
ment). Ahmad b. Muhammad al-Maqqari, Nafbh al-tib min ghusn al-Andalus al-
ratib (ed.Thsan ‘Abbas; Beirut: Dar Sadir, 8 vols., 1988), ii. 25-43. See also, for
an extensive list of Ibn al-‘Arabi’s works in usil al-figh and khilaf, Sa‘ld A‘rab,
Ma‘a al-Qadi Abi Bakr 1bn al-‘Arabi (Beirut: Dar al-Gharb al-Islami, 1987),
143.

116 Abi I-Hasan ‘Ali b. Ahmad, known as Ibn al-Qassar, was a Maliki scholar of
the Baghdad school. The book, ‘Uyiin al-adilla, is one of the oldest works on kbilaf,
anditisyetto be published in full. So far, only the first chapter, ‘al-Tahara’, has been
edited as part of a doctoral dissertation by ‘Abd al-Hamid b. Nasir b. Nasir. See Abu
-Hasan Ibn al-Qassar, ‘Uyin al-adilla fi masa@’il al-kbilaf bayn fuqahd al-amsar:
Kitab al-Tahara (ed. ‘Abd al-Hamid b. Sa‘d b. Nasir al-Saudi; Riyadh: Jami‘at al-
Imam Muhammad b. Sa‘ad al-Islamiyya, 3 vols., 2006).

17 The firstis ‘Abd Allah b. ‘Umar b. Isa Abii Zayd (nicknamed al-Dabbiisi after
his birth town Dabbusa, present-day Buxoro in Uzbekistan) who has been
described by Ibn Khallikan as the founder of the science of khilaf, ‘awwal man
wada‘a ilm al-kbilaf wa-abrazabu li-l-wujiad’: Ton Khallikan, Wafayat, iii. 48. The
book by Ibn al-Sa‘ati that Ibn Khalduan has in mind is most likely his Nibayat al-
wugsil ila ilm al-usil, al-ma‘raf bi-Badi al-nizam al-jami‘ bayn Kitab al-Bazdawi
wa-l-ahkam) (ed. Ibrahim Shams al-Din; Beirut: Dar al-Kutub al-Tlmiyya, 2004).

18 A decision that triggered serious reaction from Ibn Hanbal’s followers against
Tabari. Read about the story in Bakr Abu Zayd, al-Madkhal al-mufassal ila madh-
hab al-Imam Abmad Ibn Hanbal (Jeddah: Dar al-‘Asima, 2 vols., 1996), i. 361-8.
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books of figh and has a clear practical goal, namely to settle legal
controversies. '’

In his closing statement, Ibn Khaldun contends that Hanafi and Shafit
scholars wrote more about kbilaf than Malikis. The reason is that the
Hanafis and Shafils admit géyds as an authoritative legal source, whereas
the Malikis ‘rely heavily on tradition since they are not people of specu-
lation and, for the most part, come from the Maghrib or are Bedouins
who care little for the crafts’.!*® Clearly, this bold statement is informed
by his theory of ‘umran and has roots in an earlier remark he made about
the rise of the rational school of ra’y in Iraq vis-a-vis that of hadith in
North Africa and Arabia.'®! Ibn Khaldan holds in this respect that the
ra’y-oriented Hanafi school flourished in the region of Iraq because the
latter is historically an established centre of hadara. In environments of
advanced culture, society members are naturally more inclined toward
complex ways of knowledge acquisition and instruction. By contrast, the
tradition-oriented Maliki school has prevailed in the Maghrib and
Arabia where badawa is the dominant feature of social organization
and where people are not as drawn to complex modes of reasoning.

Finally, although part of a chapter on the classification of the sciences,
the sections on figh and usil in the Mugaddima provide more than an
exposition of the epistemological workings of Islamic law and its prin-
ciples. Considering his theory of umran, Ibn Khaldun also establishes
the historical and social role of the law in the evolution of Muslim so-
ciety. Many of the questions that guide his discussion go beyond the
techniques of figh and usil to grapple with issues at the centre of society.
Questions such as, why the rational legal method throve in certain
Muslim territories such as Baghdad and the Levant, but not in Arabia
and North Africa? Why the science of khilaf and Muslims’ tolerance of
legal pluralism diminished after the dominance of the four Sunni schools
of law? Why the vast majority of Muslim scholars throughout the his-
tory of Islam were from other ethnicities than the Arab?

CONCLUSION

This study has focused on the legal side of Ibn Khaldun’s thought
and career. It began with inquiring into his legal training and writings.

19 For the distinction between theoretical and practical studies of kbilaf and a
detailed bibliographical list of key classical kbilaf writings from each subgenre, see,
Laabdi, “Ilm al-khilaf | Legal controversy’.

120 1bn Khaldan, Mugaddima, iii. 21.

121 See Ibn Khaldiin’s comments on the bhadith/ra’y approaches in ibid, 4-5.
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It looked at the question of his authorship of Muzil al-malam and con-
cluded that the question is not settled because of the absence of any
mention of the treatise by Ibn Khaldin himself or by his biographers,
and due to its conflict with certain Maliki principles. At the same time,
however, we saw that Muzil al-malam shares with the Mugaddima and
Ribla the same emphasis (in places in the same words) on the merits of
self-reflection after adjudication, impartiality and justice, and of protect-
ing religious endowments and scrutinizing the notaries.

The next two sections turned to the practical aspect of Ibn Khaldun’s
relationship with the law and his role as chief Maliki judge in Egypt. The
second section examined his peers’ appraisal of his performance and
reaction to his appointment. Some (Ibn ‘Ammar, Ibn Taghribirdi,
Aqfahsi, Magqrizi) praised his legal knowledge and practice highly.
Others (such as Ibn Hajar and Sakhawi) discounted his ability almost
entirely, accusing him of many faults including a lack of manners and
neglect of Mamluk judicial customs, and attacking his lineage, honour,
and religious belief. Among judges, rivalry for office and political gains
in this restless era of Mamluk Egypt was an established feature of pol-
itical life. Ibn Khaldun’s closeness to the ruling elite and his strict reforms
made him several enemies who saw him as a threat to their interests.

The third section looked at Ibn Khaldan’s (over-)ambitious project of
judicial reform in Mamluk Egypt, particularly his concern with religious
endowments and the notaries. From an account of waqf and ‘udil in the
Muqaddima we learned that his theoretical understanding of the judi-
ciary informed his legal reforms and practices, and that his efforts to
reform wagqf and ‘udil derive from and embody his theory of culture and
society: the ‘udil were direct participants in the corruption of wagf,
which negatively impacted the wider public’s sense of justice. Ibn
Khaldun held that justice (‘adl) must be every ruler’s ultimate goal since
it is critical to the rise and decay of dynasties. ‘Ad! is one of the qualities
on the side of the good (khayr) that are—along with ‘asabiyya —essen-
tial for sustaining social unity, solidarity and cohesion, and thereby sus-
taining the legitimacy (authority) of sovereign power (mulk).

The last two sections turned to the theoretical aspects of Ibn
Khaldun’s relationship with the law. The fourth section reviewed his
approach to legal history and its coherence with his model of historical
writing, namely history as a rational activity of reflective interpretation
(ta’wil), not mere transmission and arrangement (naql) of reports.
This approach has been read as a response to his fellow Muslim histor-
ians’ lack of interest in critical analysis of historical reports, and as
a critique of Aristotle’s position on the craft of history. Ibn Khaldan
urged the use of various ways of reasoning such as speculation (nazar),
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critical verification (tahqiq), and the close investigation of the causes of
events (talil).

Finally, a close reading of two sections on figh and usil al-figh in the
Mugqaddima led the reconstruction of Ibn Khaldun’s narrative in the light
of his emphasis on the plurality and diversity of the law in Islam. That
emphasis made the story he recounts about figh and usil more like a
story about khilaf. This was seen in his classification of juristic disagree-
ment or legal controversy (%lm al-kbilafiyyat) as a distinct discipline on
the theory (rational) side of Islamic law. The authors and works he
selected for discussion show that conflict and diversity of legal opinion
form the axis around which his account of figh and usil al-figh revolves.
The two sections of the Mugaddima are part of a chapter on the division
of the sciences. However, it was not an objective of this paper to address
epistemological characteristics of his account of the division of the
sciences.'??

I hope that this study has shed some light on Ibn Khaldun’s legal life
and career and that it may inspire more and deeper explorations. There
is much more to unveil about this side of Ibn Khaldun’s thought and
career, and other related important questions and topics not touched
upon here. It will be useful, for example, to further explore the merit
of justice (‘adl) at the crossroads of the legal and the social in his thought
and that of important contemporaries, such as Ibn Taymiyya (d. 728/
1328). They lived in an age of the severest disruption, experienced the
Mongols’ invasion (Ibn Taymiyya, very directly), and both assigned to
the law and its administration a crucial role in establishing justice and
projecting the authority of the state, and thereby securing social pros-
perity. A comparative study on this question of Ibn Khaldun’s
Mugaddima and Ibn Taymiyya’s al-Siyasa al-shariyya should be illumi-
nating. Despite serious attempts, of the kind undertaken by scholars like
Ridwan al-Sayyid,'*? to situate Ibn Khaldan within his intellectual mi-
lieu and read him alongside other Islamic scholars, there is much more to
be done.

122 Bor this, see, Zaid Ahmad, The Epistemology of Ibn Khaldin, esp. 43-50.

123 F ¢, his comparative study of Ibn Khaldan and Mawardi on the question of
the place of the city in state politics. Ridwan al-Sayyid, ‘al-Madina wa-I-Dawla fil-
Islam: Dirasa fi Ru’yatay al-Mawardi wa-Ibn Khaldan’, al-Abbath of the American
University of Beirut, 34 (1986): 229-47.
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